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STATEMENT COF THE | SSUES

The issues are whether Petitioner received a Medicaid
over paynment for clainms paid during the audit period, August 1,
1997, through August 25, 1999, and if so, what is the anount
that Petitioner is obligated to reinburse to Respondent.

PRELI M NARY STATEMENT

In a Final Agency Audit Report (FAAR) dated Cctober 1
2003, Respondent Agency for Health Care Adm nistration
(Respondent) advi sed Petitioner Henry Lepely, MD. (Petitioner)
that he had received overpaynent for Medicaid clains in the
anount of $39, 055.34 during the audit period, August 1, 1997,

t hrough August 25, 1999. On Novenber 25, 2003, Petitioner
requested an adm nistrative hearing to chall enge Respondent's
findings in the FAAR On January 5, 2004, Respondent referred
Petitioner's request to the D vision of Adm nistrative Hearings.

A Notice of Hearing schedul ed the case for hearing on
April 27-28, 2004. However, on March 30, 2004, the parties
filed a Joint Motion to Relinquish Jurisdiction and Remand Back
to the Agency. In an Order Cosing File dated April 2, 2004,

t he undersigned granted the notion with |eave for either party
to request that the file be reopened if further adm nistrative
proceedi ng becane necessary.

On August 24, 2004, Respondent filed a Mdtion to Reopen

Pr oceedi ng.



On August 27, 2004, the Division of Adm nistrative Hearings
issued the Initial Order in this case. On Septenber 3, 2004,
the parties filed a Joint Response to the Initial Order.

In a Notice of Hearing dated Septenber 8, 2004, the
under si gned reschedul ed the hearing for October 25-26, 2004.

On Septenber 30, 2003, Respondent filed a Motion to All ow
Expert Testinony by Deposition in lieu of trial testinony. The
undersi gned granted the notion in an Order dated Cctober 8,
2004.

On Septenber 30, 2004, Respondent filed a Motion for
O ficial Recognition of the followng: (a) Chapters 409 and
414, Florida Statutes (1999)(1998) and (1997); (b) Rules 59G 1,
59G 4, and 59G 5, Florida Adm nistrative Code; and (c) excerpts

fromthe Florida Mdicaid Physician Coverage and Limtations

Handbook, January 1999, January 1998, Novenber 1997, and January

1996 (Limtations Handbook), and the Medi caid Provider

Rei mbur senent Handbook, HCFA-1500 and Child Health Check-Up 221,

Novenber 1996 (Rei nbursenent Handbook). The notion was granted
on the record during the hearing.

On Cctober 1, 2004, Respondent filed a Mtion for Costs.
Respondent cites Section 409.913(23), Florida Statutes, as
grounds for the notion. The notion is hereby granted as set

forth below in the Concl usions of Law.



On Cctober 1, 2004, Petitioner filed a Mdtion for Costs and
Attorney's Fees without citing specific authority as grounds for
the notion. Petitioner's notion is hereby deni ed.

On Cctober 20, 2004, Respondent filed a Motion to Restrict
Use and Disclosure of Information concerning Medicaid applicants
and beneficiaries. The notion was granted on the record during
t he hearing.

When the hearing comrenced, Respondent presented the
testimony of two witnesses. Respondent offered Respondent's
Exhi bit Nos. R1-Rll, R26-R27, and RR1, which were accepted as
evi dence.

Petitioner testified on his own behalf and presented the
testimony of one additional witness. Petitioner offered
Petitioner's Exhibit Nos. P1-P4, which were accepted into
evi dence.

The Transcript of the hearing was filed on Novenber 30,
2004.

On Decenber 10, 2004, the parties filed a Joint Mtion for
Enl argenent of Tinme to File Proposed Recommended Orders. The
notion was granted in an Order dated Decenber 14, 2004.

On January 21, 2005, Petitioner filed the deposition
testi mony of Ephrai m Asher, Ph.D. Pursuant to the agreenent of
the parties, Dr. Asher's deposition testinony is hereby accepted

as evidence in lieu of testinony at hearing.



On January 21, 2005, both parties filed Proposed
Reconmmended Orders.

There has been no substantive change to the rel evant
provi sions of Chapter 409, Florida Statutes, since 1997.
Therefore, all references hereinafter shall be to Florida
Statutes (2004) unl ess otherw se specified.

FI NDI NGS OF FACT

1. Respondent is the agency responsible for adm nistering
the Florida Medicaid Program One of its duties is to recover
Medi cai d overpaynents from physicians providing care to Medicaid
reci pi ents.

2. Petitioner is a licensed psychiatrist and an authori zed
Medi caid provider. Hi's Medicaid provider nunber is No.
048191200.

3. Chapter Three of the Limtations Handbook describes the
procedure codes for reinbursable Medicaid services that
physi cians may use in billing for services to eligible
recipients. The procedure codes are Health Care Financing
Adm ni strati on Common Procedure Codi ng System ( HCPCS)

Levels 1-3. The procedure codes are based on the Physician's

Current Procedural Term nol ogy (CPT) book, published by the

Anerican Medi cal Associ ation. The CPT book, includes HCPCS
descriptive ternms, nuneric identifying codes, and nodifiers for

reporting services and procedures.



4. The Limtations Handbook further provides that Medicaid
rei nburses physici ans using specific CPT codes. The CPT codes
are listed on Medicaid s physician fee schedul e.

5. The CPT book includes a section entitled Evaluation and
Managenent (E/M Services Quidelines. The E/ M section
cl assifies nmedical services into broad categories such as office
visits, hospital visits, and consultations. The categories may
have subcategories such as two types of office visits (new
patient and established patient) and two types of hospital
visits (initial and subsequent). The subcategories of E/M
services are further classified into | evels of E/M services that
are identified by specific CPT codes. The classification is
i nportant because the nature of a physician's work varies by
type of service, place of service, and the patient's status.

6. According to the CPT book, the descriptors for the
| evel s of E/M services recogni ze seven conponents, six of which
are used in defining the |levels of E/ Mservices. They are
hi story, exam nation, nedical decision nmaeking, counseling,
coordination of care, nature of presenting problem and tine.
The nost inportant conponents in selecting the appropriate |evel
of E/M services are history, exam nation, and nedi cal decision
maki ng. However, since 1992, the CPT book has included tine as
an explicit factor in selecting the nost appropriate |evel of

E/ M servi ces.



7. At all tines relevant here, Petitioner provided
services to Medicaid patients pursuant to a valid Medicaid
provi der agreenent. Therefore, Petitioner was subject to all
statutes, rules and policy guidelines that govern Mudicaid
providers. The Medicaid provider agreenent clearly gives a
Medi cai d provider the responsibility to maintain nedical records
sufficient to justify and disclose the extent of the goods and
services rendered and billings made pursuant to Medicaid policy.

8. This case involves Respondent's Medicaid audit of
clainms paid to Petitioner for Medicaid psychiatric services
during the audit period August 1, 1997, through August 25, 1999
(the audit period). Petitioner provided these services to his
Medi cai d patients, which constituted approxinmately 85 to 90
percent of his practice, at his office and at hospitals in the
Jacksonville, Florida, area.

9. During the audit period, Petitioner billed Medicaid for
services furnished under the followi ng CPT codes and E/M | evels
of service: (a) 99215, office or other outpatient visit for the
eval uati on and managenent of an established patient; (b) 99223,
initial hospital care per day for the evaluation and nanagenent
of a patient; (c) 99232, subsequent hospital care per day for
t he eval uati on and managenent of a patient; (d) 99233,
subsequent hospital care per day for the eval uation and

managenent of a patient; (e) 99238, hospital discharge day



managenent ; (f) 99254, initial inpatient consultation for a new
or established patient; and (g) 90862, other psychiatric service
or procedures, pharnmacol ogi c managenent.

10. Except for CPT code 90862, the E/M | evels of services
billed by Petitioner require either two or all three of the key
conponents as to history, exam nation, and nedi cal deci sion-
maki ng. The CPT book assigns a typical anmount of tinme that
physi ci ans spend with patients for each | evel of E/ M service.

11. The CPT book contains specific psychiatric CPT codes.
CPT codes 90804-90815 relate to services provided in the office
or other outpatient facility and involve one of two types of
psychot herapy. CPT codes 90816-90829 relate to inpatient
hospital, partial hospital, or residential care facility
involving different types of psychotherapy. CPT codes 90862-
90899 relate to other psychiatric services or procedures.

12. CPT code 90862 specifically includes pharmacol ogi c or
medi cati on managenent; including prescription, use, and review
of medication with no nore than m ni mal medi cal psychot herapy.
CPT code 90862 is the only psychiatric procedure code that
Petitioner used in billing for the psychiatric services he
provi ded. CPT code 90862 does not have specific requirenents as
to history, exam nation, and nedi cal decision-nmaking or a

speci fi ed anount of tine.



13. Most of Petitioner's hospital patients were admtted
to the hospital for psychiatric services through the energency
room As part of the adm ssion process, Petitioner perforned
psychi atric and physical exam nations. However, testinony at
hearing that Petitioner generally perforned the psychiatric
eval uations and t he physical exam nations on separate days is
not persuasive. The greater weight of the evidence indicates
that the hospital physical exam nations were conducted as part
of the routine adm ssion process and appropriately included in
clainms for the patients' initial hospital care.

14. Sonme of Petitioner's hospital patients had conplicated
conditions. Sone patients required crisis intervention and/or
| acked the ability to performactivities of daily living. The
initial hospital care of new hospital patients required
Petitioner to take an extensive nedical and psychiatric history.

15. Petitioner attended his hospital patients on a daily
basis. However, there is no persuasive evidence that Petitioner
routinely spent 20-25 mnutes wth his hospital patients for
each subsequent daily visit until the day of discharge.

16. Petitioner used a team approach when attending his
hospital patients. On weekdays, the team consisted of
Petitioner, a social worker, a nusic therapist, and the fl oor
nurses. On weekends, Petitioner generally made his rounds with

the floor nurses. Petitioner's use of the team approach to



treat hospital patients did not change the | evel of service he
provi ded in managi ng their nedication.

17. Petitioner did not docunent the tinme he spent with
patients during hospital visits. However, his notations as to
each of these visits indicate that, excluding adm ssions and
di scharges, the hospital visits routinely involved nedication
managenent. Petitioner's testinony that his treatnment during
subsequent hospital visits involved nore than nere nedication
managenent i s not persuasive.

18. Petitioner also failed to docunent the tine he spent
with patients that he treated at his office. He did not present
hi s appoi nt rent books as evi dence to show t he begi nning and
ending time of the appointnents.

19. Petitioner's notes regarding each office visit reflect
a good bit of thought. However, w thout any notation as to
time, the office progress notes are insufficient to determ ne
whet her Petitioner provided a | evel of service higher than
medi cati on managenent for established patients.

20. Petitioner and his office nanager agreed in advance
that, unless Petitioner specified otherwi se, every office visit
for an established patient would be billed as if it required two
of the followi ng: a conprehensive history; a conprehensive
exam nation; and a nedi cal decision making of high conplexity.

Wth no docunented time for each appointnent, Petitioner's

10



records do not reflect that he provided a | evel of service

hi gher than nedi cati on managenent for the office visits of
established patients. Petitioner's testinony to the contrary is
not persuasi ve.

21. Petitioner treated sone patients at their place of
residence in an adult congregate living facility (ACLF).
Respondent does not pay for psychiatric services in such
facilities. Instead of entirely denying the clains for ACLF
patients, Respondent gave Petitioner credit for providing a
| oner level of service in a custodial care facility.

22. Sonetine in 1999, Respondent nade a decision to audit
Petitioner's paid clains for the period of tinme at issue here.
After making that decision, Respondent randomy selected the
nanmes of 30 Medicaid patients that Petitioner had treated. The
30 patients had 282 paid clains that were included in the
"cluster sanple.”

23. Thereafter, Respondent's staff visited Petitioner's
office, leaving a Medicaid provider questionnaire and the |ist
of the 30 randomy selected patients. Respondent's staff
requested copies of all medical records for the 30 patients for
the audit period.

24. Petitioner conpleted the Medicaid questionnaire and
sent it to Respondent, together with all avail abl e nedi cal

records for the 30 patients. The nedical records included
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Petitioner's progress notes for office visits. Petitioner did
not send Respondent all of the relevant hospital records for
i npatient visits.

25. The original hospital records belonged to the
hospitals where Petitioner provided inpatient services.
Petitioner had not maintained copies of all of the hospital
records even though Medicaid policy required himto keep records
of all services for which he made Medicaid cl ai ns.

26. \When Respondent received Petitioner's records, one of
Respondent's regi stered nurses, Claire Bal bo, reviewed the
records to determ ne whether Petitioner had provided
docunentation to support each paid claim M. Bal bo made
handwitten notes on the records of clains that were not
supported by docunentation. M. Bal bo reviewed the
docunentation in the records between February 10, 2000, and
March 7, 2000.

27. Next, one of Respondent's investigators, Art WIIians,
reviewed the records. M. WIlianms nmade his review on or about
January 23, 2001

28. In sone instances, M. WIIlians changed sone of
Petitioner's CPT codes from an inappropriate hospital inpatient
or office visit procedure code to a psychiatric procedure code
with a |lower reinbursenent rate. Additionally, M. WIlIlians

noted Petitioner's visits in ACLF' s that, according to Medicaid

12



policy, were not reinbursable. Finally, M. WIIlians noted that
Petitioner occasionally nade several clains on one line of the
claimformcontrary to Medicaid policy.

29. M. WIllianms nmade these changes to the CPT codes based
on applicable Medicaid policy. H's review of the audit
docunents and patient records did not involve a determ nation as
nmedi cal necessity or the appropriate |evel of service. A peer
reviewer nmakes determ nations as to nedical necessity and the
appropriate | evel of service for each paid claimin the random
sanpl e of 30 patients.

30. Respondent then sent the records to Dr. Ml ody
Agbunag, a psychiatrist who conducted a peer review of
Petitioner's records. Dr. Agbunag's primary function was to
determ ne whether the services that Petitioner provided were
medi cal | y necessary and, if so, what the appropriate |evel of
service was for each paid claim

31. Dr. Agbunag conducted the peer review between June 8,
2001, and August 29, 2001. She agreed with Respondent's staff
regardi ng the adjustnents to the procedure codes that
corresponded with the I evel of service reflected in the nedical
records.

32. Wen Dr. Agbunag returned the records to Respondent,
Ms. Bal bo cal cul ated the nonetary difference between the anmount

that Medicaid paid Petitioner for each claimand the anpunt that

13



Medi cai d shoul d have paid based on Dr. Agbunag's review. The
di fference indicated that Respondent had overpaid Petitioner for
clainms that in whole or in part were not covered by Medi caid.

33. Respondent sent Petitioner a Prelimnary Agency Audit
Report (PAAR) dated Decenber 27, 2001. The PAAR stated that
Petiti oner had been overpaid $54,595.14. The PAAR stated that
Petitioner could furnish additional information or docunentation
that m ght serve to reduce the overpaynent.

34. Petitioner responded to the PAARin a letter dated
February 28, 2001. According to the letter, Petitioner
chal | enged the prelimnary determ nations in the PAAR and
advi sed that he was waiting on additional patient records froma
certain hospital

35. In a letter dated June 30, 2002, Petitioner advised
Respondent that he generally spends 15-20 minutes with his
hospital inpatients. The letter does not refer to any
addi ti onal hospital records.

36. Petitioner's office manager sent Respondent a letter
dated August 1, 2002. The letter discusses every service that
Petitioner provided to the 30 patients during the audit peri od.
Sone of these services were not included in the random "cluster
sanpl e" because Medicaid had not paid for themduring the audit

peri od.
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37. According to the August 1, 2002, letter, Petitioner's
of fi ce manager attached sonme of the patient records that
Petitioner had not previously provided to Respondent. The
addi tional docunentation related to nultiple clains involving
several of Petitioner's hospital and office patients.

38. Sonetinme after receiving the additional docunentation,
Dr. Agbunag conducted another peer review. She did not change
her prior determ nation regarding the |evel of service as to any
paid claim

39. In 2003, Vicki Rem ck, Respondent's investigator,
reviewed the audit, the patient records, and all correspondence.
Her review included, but was not |imted to, the determ nation
of the appropriate CPT code and anmount of reinbursenent, taking
into consideration Medicaid policy and Dr. Agbunag's findings
regardi ng nedi cal necessity and the | evel of care for each paid
claim

40. On or about Cctober 1, 2003, Respondent issued the
Fi nal Agency Audit Report (FAAR). The FAAR inforned Petitioner
t hat he had been overpaid $39, 055.34 for Medicaid clains that,
in whole or in part, were not covered by Medicaid. The FAAR
i ncluded a request for Petitioner to pay that anount for the
over payment .

41. The FAAR concluded, as to sone patients, that

Petitioner's docunentation did not support the CPT codes that
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Petitioner used to bill and that Respondent used to pay for
services. Thus, Respondent "down graded” the billing code to a
| esser amount. As a result, the difference between the anmount
paid and the anount that should have been paid was an

over paymnent .

42. The FAAR al so stated that Petitioner billed and
recei ved paynent for some undocunented services. |In each such
i nstance, Respondent considered the entire anount paid as an
over payment.

43. The FAAR indicated that Petitioner billed Medicaid for
sonme services at acute care hospital psychiatric units w thout
docunenting the nedical records as to the appropriate CPT codes
and nedical illness diagnosis codes. Respondent adjusted the
paynents for these services to the appropriate psychiatric CPT
codes.

44. According to the FAAR Petitioner billed and received
paynent for services which only allowed one unit of service per
claimline. For this audit, Respondent allowed charges for the
additional units of service where Petitioner's docunentation for
the additional dates of service supported the services all owed
by the peer reviewer.

45. The FAAR stated that Petitioner billed for psychiatric
services at an ACLF or an assisted living facility. Medicaid

normal Iy does not pay for such services. However, in this case,
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Respondent adjusted the clains to a domciliary or custodi al
care visit.

46. Sonetime after Petitioner received the FAAR
Petitioner sent Respondent sone additional patients' nedical
records. Sone of the records were duplicates of docunents that
Petitioner previously had furnished to Respondent. O her
records were for services that nay have been provided during the
audit period but which were not a part of the random sanple
because Medicaid did not pay for themduring relevant tine
frane.

47. Respondent requested Dr. Janes R Edgar to conduct a
second peer review of Petitioner's correspondence and pati ent
records to determ ne the appropriate | evel of service.

Respondent provided Dr. Edgar with a copy of the patients

medi cal records, a copy of Respondent's worksheets, including
Dr. Agbunag's notes, and the appropriate policy handbooks.
Respondent requested Dr. Edgar to nmake changes in the |evel of
service as he deened appropriate.

48. Dr. Edgar perfornmed his review between July 25, 2004,
and July 29, 2004, making an i ndependent determ nation regarding
i ssues of nedical necessity and level of care. Initially, as to
every disputed paid claim Dr. Edgar agreed with Dr. Agbunag
that Petitioner's patient records were insufficient to justify

t he procedure code and hi gher |evel of service clainmed by
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Petitioner. Specifically, Dr. Edgar presented persuasive
evi dence that a nunber of paid clains, which Petitioner billed
under CPT codes 99215, 99223, 99232, 99233, and 99238, were
properly adjusted to CPT code 90862. Petitioner was not
entitled to bill at a higher Ievel of reinbursenent because he
failed to adequately docunment as to history, exam nation
medi cal deci si on-maki ng, and tine.

49. Dr. Edgar agreed that, upon reconsideration,
Petitioner's claimfor Recipient 14, date of service
Septenber 7, 1998, billed under CPT code 99238, was appropriate.

50. As to Recipient 1, date of service March 9, 1999,
Petitioner was not entitled to bill for services using CPT code
99255, initial inpatient consultation for a new or established
patient. CPT code 99222, initial hospital care, per day, for
the E/Mof a new or established patient, was nore appropriate
because Petitioner provided the consultation for one of his
established patients. Hi's services included a conprehensive
hi story, a conprehensive exam nation, and nedi cal decision
maki ng of noderate conplexity.

51. An independent analysis of the selection of the random
sanple, the statistical fornmula used by Respondent, and the
statistical calculation used to determ ne the overpaynent,

confirms the conclusions in the FAAR  The greater weight of the
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evi dence indicates that Respondent properly extrapol ated the
results fromthe sanple to the total population.

52. Qut of a population of 222 recipients and a popul ati on
of 2,123 clainms, 30 recipients selected at randomw th 282 paid
clains capture nost of the characteristics of the total
popul ation. In this case, the statistical evidence indicates
that 29 of the 30 recipients had overpaynents. The odds that 29
out of 30 randomy sel ected recipients woul d have overpaynents,
if no overpaynents existed, are greater than the odds of w nning
the Florida Lotto Quick Pick three weeks in a row. |In fact,
within a statistical certainly, the anount clainmed in this cause
based on the records of 30 recipients is |lower than the
rei mbursenent anount that Petitioner would owe if all records
were revi ewed.

53. Respondent incurred costs during the investigation of
this matter. The amount of those costs was not known at the
time of the formal hearing.

CONCLUSI ONS OF LAW

54. The Division of Adm nistrative Hearing has
jurisdiction over the parties and the subject nmatter of this
proceedi ng. See 88 120.569 and 120.57(1), Fla. Stat.

55. Respondent has the burden of proving by a
preponderance of the evidence that Petitioner has been overpaid

for Medicaid services delivered to Medicaid recipients. South
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Medi cal Services, Inc. v. Agency for Health Care Adm nistration,

653 So. 2d 440 (Fla. 3rd DCA 1995).

56. Section 409.907, Florida Statutes, governs Medicaid
provi der agreenents, which require the provider to conply with
all state and federal laws that relate to the Medicaid program
See § 409.907(1), Fla. Stat.

57. Section 409.907(2), Florida Statutes, states as
follows in pertinent part:

(2) The provider agreenents are
voluntary contracts between the agency and
the provider, in which the provider agrees
to comply with all laws and rul es pertaining
to the Medicaid program. . . and the agency
agrees to pay a sum as determ ned by fee
schedul e, paynent net hodol ogy, or other
manner, for the service or goods provided to
t he Medi caid recipient.

58. The agreenents require providers to "retain al
medi cal and Medicaid-related records for a period of 5 years to

satisfy all necessary inquiries by the agency." See

8§ 409.907(3)(c), Fla. Stat. The agreenents also require

providers to "[p]ermt the agency . . . access to all Medicaid-
related information . . . and other information pertaining to
services or goods billed to the Medicaid program . . ." See

8§ 409.907(3)(e), Fla. Stat.
59. Section 409.913, Florida Statutes, which relates to
Respondent's oversight of the integrity of the Medicaid program

states that:
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The agency shall operate a programto
oversee the activities of Florida Medicaid
reci pients, and providers and their
representatives, to ensure that fraudul ent
and abusi ve behavi or and negl ect of
reci pients occur to the m ni num extent
possi bl e, and to recover overpaynents and
i npose sanctions as appropriate.

60. Section 409.913(1)(d), Florida Statutes, states as
follows in pertinent part:

.o For purposes of determ ning Medicaid
rei nbursenent, the agency is the final
arbiter of medical necessity.

Det ermi nati ons of nedical necessity nust be
made by a |icensed physician enpl oyed by or
under contract with the agency and nust be
based upon information available at the tine
t he goods or services are provided.

61. "Overpaynent"” is defined as "any anount that is not
authorized to be paid by the Medicaid program whether paid as a
result of inaccurate or inproper cost reporting, inproper
cl ai m ng, unacceptable practices, fraud, abuse, or m stake."
See 8 409.913(1)(e), Fla. Stat.

62. Section 409.913(2), Florida Statutes, states as
fol |l ows:

(2) The agency shall conduct, or cause
to be conducted by contract or otherw se,
review, investigation, analyses, audits, or
any conbination thereof, to determ ne
possi bl e fraud, abuse, overpaynent, or
reci pient neglect in the Medicaid program
and shall report the findings of any

overpaynments in audit reports as
appropri ate.
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63. Section 409.913(7), Florida Statutes, states as
follows in relevant part:

(7) Wen presenting a claimfor
paynment under the Medicaid program a
provi der has an affirmative duty to
supervi se the provision of, and be
responsi bl e for, goods and services cl ai ned
to have been provided, to supervise and be
responsi bl e for preparati on and subm ssi on
of the claim and to present a claimthat is
true and accurate and that is for goods and
services that:

(e) Are provided in accord with
appl i cabl e provisions of all Medicaid rules,
regul ati ons, handbooks, and policies and in
accordance wth federal, state, and | oca
I aw.

(f) Are docunmented by records nade at
the tinme the goods or services were
provi ded, denonstrating the nedica
necessity for the goods or services
rendered. Medicaid goods or services are
excessive or not nedically necessary unless
both the nedical basis and the specific need
for themare fully and properly docunented
in the recipient's nedical record.

64. Section 409.913(9), Florida Statutes, states as
follows in relevant part:

(9) A Medicaid provider shall retain
medi cal , professional, financial, and
busi ness records pertaining to services and
goods furnished to a Medicaid recipient and
billed to Medicaid for a period of 5 years
after the date of furnishing such services
or goods. The agency may investigate,
review, or analyze such records, which nust
be made avail abl e during nornmal business
hours. . . The provider is responsible for
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furnishing to the agency, and keeping the
agency inforned of the |ocation of, the
provi der's Medicaid-rel ated records.

65. Respondent has authority to require a provider to
repay anounts received for goods and services that are
i nappropriate, nedically unnecessary, or excessive. See
§ 409.913(11), Fla. Stat.

66. Section 409.913(15), Florida Statutes, states as
follows in relevant part:

(15) The agency may seek any renedy
provided by law . . . if:

* * %

(d) The provider has failed to
mai ntai n nedi cal records nade at the tinme of
service, or prior to service if prior
authorization is required, denonstrating the
necessity and appropri ateness of the goods
or services rendered;

(e) The provider is not in conpliance
wi th provision of Medicaid provider
publications that have been adopted by
reference as rules in the Florida
Adm nistrative Code; . . . with provisions
of the provider agreenent between the agency
and the provider . . . .;

* * %

(h) The provider or an authorized
representative of the provider, or a person
who ordered or prescribed the goods or
services, has submitted or caused to be
submtted false or a pattern of erroneous
Medi cai d cl ai ns.
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(n) The provider fails to denonstrate
that it had available during a specific
audit or review period sufficient quantities
of goods, or sufficient tinme in the case of
services, to support the provider's billings
to the Medicaid program

67. In the instant case, Respondent nmade its determ nation
of overpaynent to Petitioner using accepted and valid auditing,
accounting, and analytical review nethods as required by Section
409.913(20), Florida Statutes. Regarding the audit report and
agency work papers, Section 409.913(22), Florida Statutes,
states as foll ows:

(22) The audit report, supported by
agency wor k papers, showi ng an over paynment
to a provider constitutes evidence of the
overpaynent. A provider nmay not present or
elicit testinony, either on direct
exam nation or cross-exam nation in any
court or adm nistrative proceeding,
regardi ng the purchase or acquisition by any
means of drugs, goods, or supplies; sales or
di vest nrent by any neans of drugs, goods, or
supplies; or inventory of drugs, goods, or
supplies, unless such acquisition, sales,

di vestnent, or inventory is docunented by
witten notices, witten inventory records,
or other conpetent witten docunentary

evi dence mai ntained in the normal course of
t he provider's business.

68. "Recoupnent” neans "the process by which the
departnment recovers an overpaynent or inappropriate overpaynent
froma Medicaid provider.” See Fla. Adm n. Code Rule, 59G

1. 010.
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69. As stated in Full Health Care, Inc. v. Agency for

Heal th Care Admi nistration, DOAH Case No. 00-4441 (Reconmended

Order, June 25, 2001):

once the Agency has put on a prim
faci e case of overpaynent--which may invol ve
no nore than noving a properly supported
audit report into evidence--the provider is
obligated to come forward with witten proof
to rebut, inpeach, or otherw se underm ne
the Agency's statutorily-authorized
evidence; it cannot sinply present w tnesses
to say that the Agency | acks evidence or is
m st aken. (Enphasi s incl uded)

70. In this case, Respondent net its prinma facie burden of

proving that Petitioner received an overpaynent in the anount of
$39, 055. 34 |l ess an adjustnment for the claimfor Recipient 14,
date of service Septenber 7, 1998. Petitioner, on the other
hand, presented no persuasive evidence to the contrary. In
fact, he presented no docunentation to support his position
regarding the tine he spent providing treatnment to established
patients in his office or in a hospital.

71. Petitioner presented no persuasive evidence that
Respondent's statistical formula, data, or calculations are
invalid. To the contrary, Respondent nade its determ nation of
overpaynent to Petitioner using accepted and valid auditing,
accounting, and anal ytical review nethods as required by Section

409.913(20), Florida Statutes.
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72. The Limtations Handbook includes the follow ng: (a)
a definition of "consultative services" and a description of the
m ni mum docunentation required to be included in the recipient's
record; (b) a policy requiring psychiatric services provided to
hospital patients to be billed using psychiatric procedure and
di agnosi s codes; (c) a policy requiring that only one unit of
service may be billed on one Iine of the claimform and (d) a
policy prohibiting reinbursenent for psychiatric services
rendered in a custodial care facility, including assisted |iving
facilities or ACLFs. There is no persuasive evidence that
Respondent inproperly applied these or any other Medicaid policy
provisions to the disputed clains in the instant case.

73. Respondent cites Section 409.913(23), Florida
Statutes, in support of its Mdtion for Costs. That statutes
provi des as foll ows:

(23)(a) In an audit or investigation
of a violation commtted by a provider which
i s conducted pursuant to the section, the
agency is entitled to recover al
i nvestigative, legal, and expert wtness
costs if the agency's findings were not
contested by the provider or, if contested,
the agency ultimtely prevail ed.

(b) The agency has the burden of
docunenting the costs, which include
sal ari es and enpl oyee benefits and out - of -
pocket expenses. The anount of costs that
may be recovered nust be reasonable in
relations to the seriousness of the
viol ation and nmust be set taking into

consideration the financial resources,
earning ability and needs of the provider,
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who has the burden of denonstrating such
factors.

(c) The provider nay pay the costs
over a period to be determ ned by the agency
if the agency determ nes that an extrene
hardship would result to the provider from
i mredi ate full paynment. Any default in the
paynent of costs may be coll ected by any
means aut hori zed by | aw.

See § 409.913(23), Fla. Stat.

74. Respondent did not renew its request for costs inits
Proposed Recommended Order. There is no authority in Section
409.913(23), Florida Statutes, for the an Adm nistrative Law
Judge to retain jurisdiction on the issue of Respondent's costs.

See Meji, Inc., d.b.a. 7th Avenue Pharmacy, DOAH Case No. 03-

1195MPI (Recomended Order, July 15, 2003). Rather, Respondent,
once it has "ultimately prevailed” in this case, nmay then
determ ne the amount of its costs and assess them agai nst
Petitioner. Should Petitioner dispute Respondent's

determ nation and rai se disputed issues of material fact, the
matter may then be referred by Respondent to the Division of
Adm ni strative Hearings.

RECOMVENDATI ON

Based on the forgoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED

That Respondent enter a final order finding that Petitioner

owes Respondent for an overpaynent in the amount of $39, 055. 34,
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| ess an adjustnment for the Septenber 7, 1998 claimfor Recipient
14, plus interest.
DONE AND ENTERED t his 25th day of March, 2005, in

Tal | ahassee, Leon County, Florida.

W&‘%. Yoo

SUZANNE F. HOOD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 25th day of March, 2005.

COPI ES FURNI SHED

Al an Levine, Secretary

Agency for Health Care Adm nistration
Fort Knox Building 111

2727 Mahan Drive, Suite 3116

Tal | ahassee, Florida 32308

Val da O ark Christian, General Counsel
Agency for Health Care Adm nistration
Fort Know Building 111

2727 Mahan Drive, Suite 3431

Tal | ahassee, Florida 32308

Debora E. Fridie, Esquire

Agency for Health Care Adm nistration
Fort Knox Building Ill, Miil Station 3
2727 Mahan Drive, Suite 3431

Tal | ahassee, Florida 32308
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John D. Buchanan, Jr., Esquire
Henry, Buchanan, Hudson,
Suber & Carter, P.A
117 South Gadsden Street
Post Ofice Box 1049
Tal | ahassee, Florida 32302

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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